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BOURCIER. J. This is an appea from a decision of the Rhode Island State
Labor Relations Board made and entered on September 9. 1992. The appeal was

assigned for decision here in this Superior Court on September 24. 993. No

reason for the delay of assignment appears in the case file. Jurisdiction in
this Superior Court is pursuant to § 42-35-15 R.I.G.L.; Barrington School

1130

(R.I. 1992).

I

CASE TRAVEL-FACTS

In late Apr' , 1989, Glenn E. Moniz was hired by the East Providence

School Department to work "day to dayas a substitute custodian." A

Department document referred to as "Certification for Payroll" listed him as

an employee in the School Department and fixed his hourly rate of pay at five
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dol1ars. That cert,r'cat'on of employment authorized payro11($5.00>

Moniz. signed by both the ofto Mr. Superintendentdisbursement It was

Schools and the Assistant Superintendent for Personnel. (Union Exhibit 3)

"f1 11 in" substitute custodianMr. Moniz commencedwork as a or

janitorial and maintenance duties on May 8, 1989 andperforming the usua

continuously thereafter 'n that capacity until December 27, 1989.work.ed.

Hts hours of employment varied. but the record dtscloses(tr. D. 8-9) that

of the thirty-two weeks of his active employment he worked twenty or more

hours in twenty-eight of those work weeks (tr. g. 7-8. 15)

1989. Mr. Moniz wasOn December 27. nformed that ha was going to be

replaced by another person and asked to show that other person how the work

was to be performed and explain the duty obligations to that person. At the

conc1us10n of the work day on December 27. 1989 Mr. Moniz was terminated

At the time of his emp10yment and terminat'on Rhode Is1and Counc11

94, AFSCME, AFL-CIO. Local 2969, was the duly certified exclusive bargain'ng

agent for that unit of school employees consistingdepartment of "all

Jan\tor1a and Maintenance Personnel" employed by the East Providence School

Convnittee. There is ~o question but that Mr. Moniz was employed to perform

and did perform janitorial and ma'ntenance work. for the ProvidenceEast

School Department. (tr.p. 5. 7. 8. 15> The City of East Providence

quest'ons however in this union membershipproceeding. h\s status because

during the period of his active employment Mr. Moniz did not receive the

Deltausual collective bargaining contract benefits such Blue Cross,as

Dental. vacation and persona day benefits. longevity or incentive pay. and.

was actu.ally paid than the union (.tI:,..c~ntract hourly rate of pay.ess

~)
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and notwithstanding what the East Providence SchoolI.n any event t

to be, Mr. Moniz went to the Union,Committee believed Mr. Moniz's status

LQca.l 2969 and requested its help. Mon1 z f11 cd an "Of11 c1 a 1 Gr1 evance" on

990 wherein he claimed that member of theJanuary 16. co11ectiveas a

bargaining unit he was not allowed to exercise any seniority rights under the

Some days 1ater January 23. 1990 theco11ect1ve barga1ning agreement. on

Superintendent of Schools notified Mr. HonizCommittee through itsSchool

that he lacked standing to file a collective bargaining contract grievance

because he was not a "regular" employee in the school department and was not

a member of the collective bargaining unit. Local 2969 on February 16. 1990

filed an Unfair labor Practice Charge against the School Committee contending

therein that its refusa1 to process Mr. Moniz's grievance was an unfair labor

practice in violation of § 28-7-13(7)(10). An \nforma1 conference attempt to

resolve the dispute failed and the Rhode Island State Labor Relations Board

ssued an Unfair Labor Practice Complaint against the School Committee. That

complaint was schcduled for formal hearing before the State labor Board on

November 21 1990. and after hearing. the Board on September 9. 1992 made and

entered its Decision ~nd Order which is the subject matter of this appeal

II

APPELLATE REVIEW PURSUANT TO § 42-35-15

§ 42-35-15. appellateGeneral Laws 1956. amended. confersas

jurisdiction in this Superior Court to review decisions of the various state

is limitedadministrative agencies. The scope of review permitted. however.

legislativeFundamental in the statute is the basicby that statute.

intention that this Court should not, and cannot, substitute ts judgment on
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Lemoine v. Departmentquestions of fact for that of the respondent agency.

113 R.I. 285. 291 (1974).of Public Hea.lth. This is so, even in those cases

where this Court. after reviewing the certified record and evidence might be

Cahoon! v.ncl\ned to v\e~ the ev\dance d\fferently than did the agency.

(1968):Board of Review, 104 R.I. 503. 506 partment ofBerberian v. De

Emglo~ment Securit~. 414 A.2d 480, 482 (1980). Judicial review on appeal s

1 \m\ ted examination and consideration of the certified recordto toan

if there is any legally competent evidence therein to support thedetermine

agency's dec1s1on. If there such evidence. this 'sCourt required tos

uphold factual determinations Blue Cross & Blue Shield y.the agency's

Ca1darone. 520 A.2d 969. 972 181987); Narraaans~tt Wir~ Co. v. Norb~rg.

R.I 596.607 1977): Prete v. Parsh1e~. 99 R.I. 172. 76 (1965).

Where.however, the findings or conclusions made by an agency are

"totally devoid of competent evidentiary support in the record" or by the

reasonable inferences that can be drawn therefrom. then the findings made by

the agency are not controlling upon this Court. Milardo v. Coa!tal RQ!ourcQ!

Management Counc'1, 434 A.2d 266. 270 (1981): Mi11erick v.Fascio. 384 A.2d

601. 603 (1978); . OeStefan1s v. Rhode Island State Board of Elections 107

R.I. 625, 627,' 628 (1970).

The Administrative Procedure Act. G.L 1956 § 42-35-15. permIts thIs

Court to reverse. modify or remand an agency decision only in those instances

where it finds that substantial rights of the appellant have been prejudiced

because the administrative findings. inferences. conclusions or decisions are

in vi01ation of constitutional or statutory provisions; or in excess of the

statutory authority of the made unlawful procedure,agency. or upon or

affected by other error of law. or clearly erroneous in view of the reliable.
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probative. and substantial evidence on the whole record. s arbitrary oror

by clearlyor a

III

H OF CERTIFIED RE~

axJRT'SBE:'[IE

At the Novcmbcr 21. 990, hearing tlefore the Labor Relations Board

ssues before it were quite specific Those issues were, was Glenn E

Moniz an employee of the East Providence School Department and if so. did he

thereby become of,part member in.a theor certified bargaining unit

represented by Local 29691 If found to be both of the above, Mr. Moniz was

thereby entitled to file union grievance anda to pursue thc grievance

procedure set out in the collective bargaining agreement between local 2969

the School Committee and the Comm1tteelsrefusal to acknowledge and

process that grievance could certainly constitute an Unfair Labor Practice

§ 28-7-13(1)'Jo1.

In addressing those issues. the Labor Board quite correctly centered

inquiry on the c.ollective bargaining contract entered into by Local 2969

the School Committee. That contract clearly recognized Local 2969 as the

exclusive collective bargaining agent for all janitorial and maintenance

personnel employees in the School Department. Clearly, as found by the Labor

Board. Mr. Moniz was hired to. and did perform janitorial and maintenance

1 As a matter of passing interest the Court notes that its statement of
appellate review happens to be fxactl~ the same as contained 1n Defendant's
Brief, pages 5-7. The prec1se coincidence 1s remarkable 1n that it is exact]~
as first" wr1tten by this Court in its 1989 decision in 8arringtonSchoal
~~!!!~i~~e~ v_a__Qbode Island State labor Rp:lat1ons Board. affirmed in 608 A.2
1126 (R.I. 1992). No unfavorable inference. is of course intended.
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work.. The mere fact that the School Committee failed to pay him the union

hourly rate of pay and failed to afford him the other union contract benefits

previously noted, did not alter his employment status and workchange or

duties. Without attempting to appear facetious, whether a zebra s white with

black stripes, or is black with white stripes, does not change or alter the

indisputable fact that the zebra is still a zebra.

In this the parties are boundcase, by the clear and unambiguous

anguage contained in the collective bargaining agreement they each signed and

agreed to. . Theroux v. Ba~ Associates. Inc. 339 A.2 266, 268 (R.I. 1975);

Flanagan v. KQ11~'s S~stem of New Eng1and. Inc.. 286 A.2 249 (R.I. 1972); Hill
v. M.S. Algar '" Son. Inc., 256 A.2 10 (R.I. 1969). If performance of that

contract becomes more difficult or more expensive than originally anticipated.

that fact does not justify disregarding the contract. Grad~ v. G[ad~. 504 A.2

444.447 (R.I. 986).

In the collective bargaining agreement Local 2969 is the sole and

exclusive bargaining agent for ill janitorial maintenanceand personnel
employed by the East Providence School Committee. All means all. and nothi ng

could be more def1nite, and unambiguous than that all inclusive word. There is

nothing noted in the collective bargaining agreementthat suggests any

exceptions to the words "a11 jan1tor1a1 and maintenance personne1." There is

nothing in § 28-9. 4-2Cb) that would permit the School Committee the advantage

to differentiate between part-time or "day to day" janitorial and maintenance

personnel. The School Committee's failure to have included such different

classes or categories of employees in 1ts contract w1th Local 2969 s ne1ther

the faul~ or the responsibility of Mr. Moniz.

The labor Board in its decision clearly recognized the real issues
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before it. The Board concluded from the hearing record and evidence that Mr.

Moniz was an employee of the East Providence School Convnittee from May 8, 1989

through December 27. 1989 and was a member of the collective bargaining unit

represented by Local 2969. As a consequence the Labor Board concluded that

Mr. Moniz had standing to file a grievance against the School Committee and

that the Committee's refusa' to and determineprocess that grievance
constituted an Unfair Labor Practice in violation of § 28-7.-13(7)(,]0)_. Those

findings are clearly supported by the certified record in this case.

Accordingly, this Court in its review of that record finds nothing

therein which s in violation of any constitutiona or statutory authority:

finds nothing therein to suggest that the labor Board acted in excess of the

authority granted to it by 1 aw; finds that the Labor Boardls procedure was

lawful and that its decision is not affected by any error of law. Thts Court
further finds that the Labor Board's decision is not clearly erroneous in view

of the reliable. probative and substantial evidence contained in the record:

1 s capricious. and,not arbitrary or s not characterized by any abuse of

discretion by the Labor Board

Accordingly, "pursuant to the specific legislative mandate contained
in § 42-35-15 R.I.C.l. this Court must. and does. deny and dismiss the

pla1nt1ff-appellant's appeal

The decision of the Rhode Island State Labor Relations Board made on

September 9. 1992 is affirmed

Counsel will prepare and present an appropriate Judgment for entry by

the Court within fifteen (15) days.
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STATE OF RHODE ISLAND
WASHINGTON, SC.

SUPERIOR

CITY OF EAST PROVIDENCE
SCHOOL DE~ARTMENT
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VB. C.A. No. 92-5685

RHODE ISLAND STATE LABOR
RELATIONS BOARD

JUDGMENT

This matter having come for a decision before the Superior
Court of the State of Rhode Island, Mr. Justice Bourcier presiding,
and a written decision having been duly rendered on September 30,
1993, it is

Ordered and Adjudged:

that the decision of the Rhode Island State Labor Relations
Board made on September 9, 1992, is hereby affirmed.

Dated at Providence, Rhode Island, this 6~day of October,

1993.
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Form of Judgment submitted by: ~ ~
Thomas S. Hogan, #0890-,
Hogan & Hogan
201 Waterman Avenue ---\
East Providence, RI 02914
(401) 421-3990
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